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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED
DEPARTMENT OF HIGHWAY
SAFETY AND MOTOR VEHICLES,

Petitioner,

V. Case No. 5D13-3755
CASEY COLLING,
Respondent.

Opinion filed June 6, 2014

Petition for Certiorari Review of Deci
from the Circuit Court for Orange Co
Acting in its Appellate Capacity.

TORPY, C.J.

In this driver's license s ner seeks second-tier certiorari
review of a circuit court decision quashing a final order suspending Respondent's
driver's license after a formal administrative hearing. Although we disagree with the
reasoning of the circuit court panel, we conclude that it reached the right result based

on Respondent's alternative argument advanced below. Accordingly, we deny the

petition for writ of certiorari.
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Respondent, who is under 21 years of age, was accused of being in actual
control of a vehicle with a breath-alcohol content of greater than 0.02, in violation of
section 322.2616(1)(a), Florida Statutes (2013). A University of Central Florida police
officer located Respondent in the driver's seat of her car in a public parking garage.
The officer suspected that she had consumed alcoholic beverages and asked her to

submit to a field breath-alcohol test. She submitted to two tests within a four-minute

interval. The results are in dispute g
paperwork. Respondent's breath alcohg
test, and .028 during the second. Pu o section 322.2616(2)(a), the officer
suspended Respondent's driver's license. Thereafter, Respondent requested a formal
review before a Department of Hig nd Motor Vehicles hearing officer,

pursuant to section 322.2616(2)(b)3.

documents due to the inconsistent expression of the results. The Affidavit of Probable

Cause indicated that Respondent's breath-alcohol test results were .0154 and .028.
The other two documents indicated that the results were 0.154 and .028. Based on
these inconsistencies, Respondent argued that Petitioner failed to establish a breath-

alcohol level of over .02 because one of the indicated test results (.0154) was under the
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limit. When the hearing officer suggested that he could disregard that portion of the
probable cause affidavit as a "scrivener's error," Respondent's counsel argued that such
a construction would result in an abnormal deviation between the first test and the
second test. The hearing officer agreed to this "conundrum®:

[RESPONDENT'S COUNSEL]: Well, the other thing you need to look at,
though, is if that's really a .154, then how do you get a .0287

THE HEARING OFFICER: Well, thatis=a.conundrum, | agree.

did conclude, however; Petiti failure iIshYurisdiction was fatal to the

suspension orger. reviewy, culminating in this

proceeding.

We agree with, Petitioner tha ourt applied the"wrong law when it

concluded that Petitiener waS=required to establish thatth€ officerwas acting within his

jurisdiction. This was an admi ativesproceeding” and the issues for the hearing
officer were limited in scope. Section 322.2616(8) provides that review is confined to
whether the officer had probable cause to believe that the individual was under 21 and
in actual control of a vehicle while the individual's breath-alcohol level was .02 or higher.
Contrary to the argument advanced by Respondent, this particular statutory scheme

does not require the hearing officer to determine the legality of the detention, only
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whether probable cause existed on the three elements: age, control of a vehicle and

alcohol level. Cf. Dep't of Highway Safety & Motor Vehicles v. Pelham, 979 So. 2d 304

(Fla. 5th DCA 2008) (holding that hearing officer had authority to consider lawfulness of

arrest in reviewing driver's license suspension because Implied Consent Law makes
lawful arrest prerequisite for alcohol test).

Notwithstanding our disposition on the jurisdiction issue, it is not necessary to

QeTt USgause there can be only one conclusion

1 ﬁﬁ:; er had the burden to show by a

preponderance of the evidence that Respendent had a breath-alcohol level of .02 or

relinquish this case back to the circuit

on Respondent's alternative ground

higher when the officer discoveredf her in possession of the vehicle. To do this,
Petitioner relied upon inconsistent

correct in his first conclusion—a scri

documentary evidence was "hopelessly in conflict" and discrepancies on critical facts
went unexplained). We also note that the hearing officer ignored the logical choice in
resolving the inconsistency. The disparity between .0154 and 0.028 is within the
expected tolerances for breath-testing equipment. See Fla. Admin. Code R. 11D-

8.002(12). Conversely, a disparity between .154 and .028 exceeds expected tolerances
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by a factor of over five. The hearing officer acknowledged this "conundrum" but never
offered an explanation of why he chose to ignore the obvious.

Although Respondent seems to acknowledge that only one sample is required
under section 322.2616, we agree with Respondent that, because two samples were
taken and one was under the limit, the inference that Respondent was under the limit is

equally plausible. Accordingly, Petitioner, having the burden of proof on this element by

a preponderance of the evidence, did his burden by competent, substantial
evidence.'

We have not overlooked Petitione disagreement with Trimble.  Below,
Petitioner did not address Trimblef despi espondent's heavy reliance upon the
precedent. Here, Petitioner makes » distinguish it. Rather, Petitioner

makes the assertion that Trimble is " this or any other district." It cites no

today, we e i iflict in.ch S must be résolved against the

Department.

example, had the record here contained the machine-generated printout of the results,

' Rule 11D-8.002(12) addresses the definition of Approved Breath Alcohol Test
and requires two samples within 15 minutes. Section 322.2616(1)(b) does not
specifically and expressly employ this phrase of art. We note, however, that the official
form used by the officer here for this specific statute, contemplates and provides blanks
for two samples. Because Respondent seems to concede this point, we need not
investigate it further.
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the hearing officer might appropriately have chosen to prefer it over a report, because it
is an inherently reliable expression of the result.

We are aware that the Department is authorized to proceed without withesses in
a formal review. It also has the authority to compel the attendance of withesses when it
chooses. When it elects the former strategy, however, it does so at the risk that the

documents might contain irreconcilable, material contradictions.

PETITION DENIED.
LAWSON and BERGER, JJ., concur.
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